IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF ANMERI CA
Pl aintiff,

V. Civil Action No.
AVERI CAN STOCK EXCHANGE, LLC;
CH CAGO BQOARD COPTI ONS EXCHANGE
| NCORPORATED; PACI FI C EXCHANGE

| NC.; and PHI LADELPH A STOCK
EXCHANGE, | NC.

Def endant s.
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COVPETI Tl VE | MPACT STATEMENT

The United States, pursuant to Section 2(b) of the
Antitrust Procedures and Penalties Act ("APPA"), 15 U S. C
8 16(b)-(h), files this Conpetitive Inpact Statenment relating
to the proposed Final Judgnent submtted for entry in this
civil antitrust proceeding.

l.
NATURE AND PURPOSE OF THE PROCEEDI NG

On Septenber 11, 2000, the United States filed a civil
antitrust Conplaint alleging that the defendants had viol ated
Section 1 of the Sherman Act, 15 U.S.C. § 1. Defendants are
option exchanges that provide a forumon which their nenbers

trade options. An option is the right either to buy or to sel



a specified anmount or value of a particular underlying
interest (equity security, stock indices, government debt
securities or foreign currencies) at a fixed exercise price by
exercising the option before its specified expiration date.
An equity option is one in which the underlying interest is an
equity security. Since the early 1990s, exchanges have been
permtted to |ist options on any equity security that neets
certain listing criteria. The Conplaint alleges that,
beginning in the early 1990's, an agreenent arose anong the
defendants to |imt conpetition anong thensel ves by not
listing options that were already |listed on another exchange.
On Septenber 11, 2000, the United States and the
defendants filed a Stipulation in which they consented to the
entry of a proposed Final Judgnent that requires defendants to
elimnate the anticonpetitive conduct identified in the
Conpl aint. Specifically, the proposed Final Judgnent prevents
the defendants fromallocating equity options between or anobng
exchanges or from agreeing that an equity option wll be
traded exclusively on any one exchange. The proposed Fi nal
Judgnent al so prohi bits an exchange from mai ntaining any rul e,
policy, practice, or interpretation that directly prohibits,
or that has the purpose and an effect of indirectly

prohibiting, the multiple listing of equity options. Further,
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t he Fi nal Judgment enjoins defendants fromretaliating,
harassing or intimdating any exchange or nenber of an
exchange for listing an equity option or introducing a new
equity option product.

The United States and the defendants have agreed that the
proposed Final Judgnent may be entered after conpliance with
the APPA. Entry of the Final Judgnent would term nate the
action except that the Court would retain jurisdiction to
construe, nodify, or enforce its provisions and to punish
vi ol ations thereof.

Def endant s have al so reached an agreenent with the
Securities and Exchange Comm ssion (“SEC’ or “Conmm ssion”) to
resol ve issues raised by that agency’s investigation of the
options industry. The SEC s investigation has been resol ved
t hrough the SEC s issuance of an Order Instituting Public
Adm ni strative Proceedi ngs Pursuant to Section 19(h)(1) of the
Securities Exchange Act of 1934, Making Findings and | nposing
Renedi al Sanctions agai nst the defendants (“SEC Order”). SEC
Rel ease No. 43268, Septenber 11, 2000. The SEC Order was
i ssued essentially sinmultaneously with the filing of the
Departnent’s Conplaint in this matter. The Departnent and the
Comm ssi on cooperated in their investigations and coordi nated

the settlenents of them The SEC Order includes significant
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provi sions that require changes in the ways exchanges i nteract
and conduct business, which will correct sone of the past
practices of the exchanges that facilitated the multi-listing
agreenent and will ensure additional conpetition in these

mar ket s goi ng forward.

1.
DESCRI PTI ON OF THE EVENTS G VING RI SE TO THE ALLECED VI OLATI ON

A Background on options trading.

Each defendant is independent and conpetes against the
ot her defendants in listing options. Defendants provide a
forum (comonly known as a “floor”) on which their nmenbers
trade options. Exchanges conpete for orders by, anong ot her
things, offering |ower transaction fees and higher quality
services, including quicker execution and greater liquidity,
than their conpetitors. 1In addition, exchange nmenbers making
a market in a particular option conpete with other market
makers, on that exchange and on ot her exchanges on which the
option is listed, in the prices they offer to buy and sell
opti ons.

An exchange’s quoted prices to buy and sell a given
option are the best prices available fromthe nultiple nmarket
makers on a floor of the exchange (referred to as a “crowd”).

An exchange’s quoted price to buy an option (its “bid”) and
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price to sell (its “ask”) are transmtted to the Options Price
Reporting Authority (“OPRA’), which transmts the information,
conbined with informati on fromthe other options exchanges, to
third parties for processing and distribution. This
information is used by market makers in setting prices and by
the public in making investnment decisions. At any given tine,
any exchange nmay have the best bid or ask in a particular
opti on.

One of the ways market makers seek to profit fromtheir
mar ket making activities is fromthe difference between their

bid and ask, i.e., the difference between their price to buy

and sell the sanme option, which is referred to as the spread.
A wider spread in an option generally results in |ess
favorable prices to investors. Conpetition between exchanges
for the business of investors has the effect of narrow ng

spr eads.

Prior to January 20, 1990, SEC rules prohibited, with few
exceptions, equity options from being traded on nore than one
exchange. The SEC subsequently rescinded these rules and
adopted Rule 19¢c-5. This action was taken in part based on
the SEC belief that investors would benefit from options being
multiply listed. From January 20, 1990, going forward, the

SEC contenpl ated that each exchange would be permtted to |ist
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any equity option as long as its underlying security net
specific criteria, such as having a trading history and
sufficient activity, to make it eligible for listing as an
opti on.

Equity options were opened to multiple listing over a
period of tinme. Exchanges were permtted to nmultiply Iist
“new’ options, i.e., options whose underlying security
interest had not previously been |isted on any exchange,
without Iimtation. Approximately 700 options that had been
all ocated to specific exchanges prior to January 20, 1990,
were opened to nultiple listing in phases over a period from
late 1992 to late 1994. Wen the | ast phase ended in |l ate
1994, all equity options could be listed and traded by any of
t he def endants.

B. Il egal Agreenent to Allocate Options.

In the early 1990s defendants, and others not naned in
this Conplaint, agreed to limt conpetition anong thensel ves
by not listing options that were already |listed on anot her
exchange. The Departnent’s investigation determ ned that
fromthe early 1990s until at |east the sumer of 1999 a
significant nunber of the industry’s nost actively-traded
options were |isted on a single exchange. During this period,

there was trenendous growth in options trading which should
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have made nultiple listing nore attractive. Absent an
agreenent, it would have sonetines been in the economc self-
interest of an exchange, freely conpeting with other
exchanges, or in the interests of its nenbers, to |list options
traded on anot her exchange. The Departnent’s investigation
uncovered significant evidence that the exchanges reached an
agreenent that no exchange would list an option already |isted
el sewhere.

The Joi nt Exchange Options Pl an

Fol |l owi ng the adoption of Rule 19c-5, the defendants
adopt ed procedures for listing new equity options. These
procedures were contained in the “Joi nt-Exchange Options Pl an”
(“Options Plan”). The Options Plan required each exchange to
pre-announce its intention to list a new equity option class,
established a twenty-four hour tinme frame for other exchanges
to announce their intention to list the sanme option, and
provi ded waiting periods before any exchange could start
trading. The Options Plan al so provided that if an exchange
was not the first exchange to announce an intent to list or
did not submt a notice of intent to list wwthin the twenty-
four hour period following the initial notice (referred to as
the “initial listing window herein), it had to wait until at

| east the eighth business day after the date of the initial
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notice before it could list and begin trading the option.

The Options Plan was central to the agreenent anong the
exchanges. Although the | anguage of the Options Pl an provided
that an exchange could |ist and begin trading previously
listed options after waiting eight days, defendants undert ook
to devel op additional procedures to govern the multiple
listing of equity options already |listed on an exchange.

Begi nning in 1992, defendants engaged in protracted
di scussions regardi ng the devel opnent of such procedures.

By the end of 1994, when the | ast nost actively-traded
options were about to become available for nultiple listing,?
t he proposed procedures for |listing existing options had
becone conplex and highly restrictive. The exchanges could
not agree on ground rules for nmultiple listing and active
di scussion of nultiple listing ceased. The interpretation of
the Options Plan adopted by the exchanges and the absence of
an agreed-upon procedure neant that no exchange woul d engage
inmultiple listing, other than listing new options in the

initial listing w ndow.

The exchanges were allowed to choose the order in which
t heir exclusives would becone available for nmultiple trading
in the phase out period. The exchanges uniformy chose to
open their exclusives to the possibility of multiple listing
based on trading volunme, with the nost actively traded, and
therefore nost vulnerable to nultiple listing, nade avail abl e

last, in late 1994.
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During the course of defendants’ discussions about the
Options Plan, an agreenent between and anong defendants
devel oped that each defendant would refrain fromlisting
equity options classes that were already |isted on another
exchange. Pursuant to this agreenent, each defendant exchange
would refrain fromlisting equity option classes that were
al ready |isted on anot her exchange. The exchanges were able
to preserve the agreenent by, anong other things, the actions
set forth bel ow

Li sting Comm ttee Procedures

Beginning in the early 1990's, exchange enpl oyees
uni formy avoi ded consi dering option classes al ready traded
el sewhere for listing on their exchange. The internal
procedures for assessing |listing opportunities at the several
exchanges excl uded consideration of options already |listed on
anot her exchange. |In addition, enployees responsible for
listings at each of the exchanges did not consider |isting an
option already listed on another exchange. Rather, these
enpl oyees limted thenselves to considering options that (1)
were becomng eligible for listing or (2) for which they had
recei ved notice that another exchange was going to |list and
for which they had a one-day opportunity to join in |isting,

or challenge the listing of, under the terns of the Options
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Pl an.

In addition, exchange nenbers who wi shed to have their
exchange begin to Iist an option that was al ready traded
el sewhere had no formal neans to bring their requests to
exchange listing commttees for consideration. Neverthel ess,
on a few occasions, market nmakers or broker/deal ers sought to
i nduce an exchange to list an option |listed on another
exchange. These requests were al ways rejected.

Cor porate Mergers

A recurring threat to the agreenent was a situation in
whi ch a conmpany whose options were exclusively traded on one
exchange nerged with a conpany whose options were traded
exclusively on another. To deal with such situations, the
exchanges adhered to a protocol for determ ning which exchange
woul d assune responsibility for the options of the nerged
comnpany.

CGenerally, the protocol provided that, in stock
transacti ons, when the acquiring and acqui red conpani es were
of different sizes, the exchange on which options of the
| arger conpany were listed would continue to trade the option
and t he exchange on which the options of the snmaller conpany
were listed would not. As a result, in many cases, an

exchange woul d not trade options on a mergi ng conpany even
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though it was in a good position to conpete for such trades.
On occasi on, exchanges would utilize the Options Cearing
Corporation (“OCC’) to act as an arbiter of which exchange
would [ist an option follow ng a nerger.

Coordi nation, Threats, Intimdation and Harassnent

Changes in market conditions sonetinmes strained the
agreenent. As option nmarkets evol ved, each exchange’s
i ncentives changed and, at one time or another, one of the
exchanges considered taking action that would threaten the
agreenent. In one instance, an exchange considered multiple
listing in an effort to increase the volunme of options traded
onits floor. Oher threats to the agreenent, during the
course of the decade, were posed by exchanges that considered
violating the nmerger protocol or considered |listing new option
products that m ght substitute for exclusives on other
exchanges.

In each instance identified during the Departnment’s
i nvestigation, the exchange about to take action that m ght
have contravened the agreenent did not do so. |In many
i nstances, there was sonme form of communication between the
exchange about to take the step and anot her exchange.
Ceneral ly, enpl oyees of one exchange woul d contact enpl oyees

of a second exchange and ensure that the second exchange did
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not encroach on listings allocated to the first by the
agr eenent .

Further, in other instances, one exchange woul d pressure
anot her, or the market nmakers on that exchange, in sonme way in
order to stop a threat to the agreenent. Cenerally, the
threats involved the promse of retaliatory listing of
val uabl e excl usives or sonme other formof economc harmto the
exchange or market nmeker. |In sum threats, intimdation and
harassnent hel ped preserve the agreenent.

Use of OPRA to Preserve the Agreenent

The defendant exchanges also relied on their joint
participation in OPRA to reduce threats to the agreenent.

OPRA is jointly controlled by the four defendant exchanges.

It contracts with the Securities Industry Automation
Corporation to consolidate and transmt information on quotes
and transactions fromthe exchanges to third parties, who send
it to investors, brokerage houses and back to the exchanges.
In this process, OPRA acts as the exchanges’ agent to acquire
t he nmessage capacity needed to accept and forward the quote
and transaction informati on generated by the exchanges.

Deci sions on the anpbunt of nessage capacity OPRA will acquire
and how it is allocated anong exchanges are reached jointly by

t he def endant exchanges.
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Hi storically, this structure gave exchanges the ability
to jointly control the ampbunt of nessage capacity available to
each exchange. Because of the operation of OPRA, the
exchanges were collectively able to |imt capacity, which
di scouraged nultiple |isting.

Break Down of the Agreenent

I n Novenber 1998, the Departnent opened an investigation
into allegations of collusion anong the four existing options
exchanges. The SEC al so opened an investigation of the
options markets. In the summer of 1999, all the defendants
began to list many options that were already |isted on anot her
exchange. The exchanges’ change i n behavi or cannot be
expl ai ned by concurrent changes in the market or the
fundanmental s of the underlying stocks.

Ef fects of the Agreenent

The purpose and effect of the agreenent was to limt
conpetition anong exchanges in the purchase and sal e of
options. As a result of the agreenent, price conpetition
anong the defendants and co-conspirators in the purchase and
sal e of sone options was unreasonably restrained. |In
addi tion, consuners were denied the benefits of |ower
transaction fees and higher quality executions, including

qui cker executions and greater liquidity that would have
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occurred had the exchanges conpeted by multiply listing equity
options. In sum investors who have purchased or sold options
that woul d have been multiply listed were deprived of the
benefits of free and open conpetition in the purchase and sale
of options.
[T,
EXPLANATI ON OF THE PROPOSED FI NAL JUDGMVENT

Agreenent s

The proposed Final Judgnent (Section IV.A) ensures that
defendants do not enter into, continue or reinstate agreenents
anong thensel ves relating to whether, or the circunstances
under which, options will be listed on a particul ar exchange.
To this end, it enjoins each defendant from agreeing with
anot her exchange, directly or indirectly, to trade an option
cl ass exclusively on one exchange, to allocate any option
cl ass between or anong exchanges or to require, prevent or
limt the listing or delisting of any option class. This
provi sion woul d al so preclude agreenents |ike the protocol
governi ng corporate nergers and covers agreenents with al
exi sting and future exchanges.

Rul es, Practices and Procedures

The proposed Final Judgnent (Section IV.B) also prohibits

any defendant from maintaining any rule, policy, practice or

-14-



interpretation that directly prohibits or that has the purpose
and effect of indirectly prohibiting it fromlisting an option
cl ass because the option class is |isted on anot her exchange.
This provision is nmeant to preclude the devel opnent of
i nternal exchange procedures, |like those uncovered in the
investigation, that effectively prevented exchange enpl oyees
and nenbers from having an option already |listed el sewhere be
listed on an exchange. Having such procedures in place hel ped
preserve the agreenent anong the exchanges.

Threats, Harassnent and Intim dation

The proposed Final Judgnent (Section IV.C) bars each of
the defendants fromthreatening to retaliate, retaliating
agai nst, harassing or intimdating any exchange or any
exchange nenber because it begins to list or trade an option
class. It also forbids such conduct in response to an
exchange seeking to increase OPRA capacity or an exchange or
exchange nmenber seeking to introduce a new options product.
This provision will ensure that the exchanges cannot use such
tactics in the future to discourage conpetitive behavior or
enforce anticonpetitive agreenents.

Excepti ons

The proposed Final Judgnent includes a section designed

to ensure that the Final Judgnent is not construed to prohibit
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certain conduct. Specifically, Section V.A states that the
proposed Fi nal Judgnent shall not be construed to prohibit
conduct expressly permtted by statute, SEC rule, SEC order,
exchange rul e or authorized by SEC personnel. Authorized by
SEC personnel neans, for purposes of the decree, that the
conduct has been explicitly described to the SECin witing,
and about which the SEC has stated, in a witing signed by a
person at the Director |level or higher, that it has no
objection to such conduct or otherw se approves it. Conduct
is also “authorized by SEC personnel” if it has been expressly
requested to be undertaken in a witing signed by a person at
the Director |evel or higher.

Section V.B provides that the decree does not prohibit
any defendant from maki ng unil ateral business deci sions,
refl ecting i ndependent business judgnent based upon factors
set forth in SEC approved rules, regarding whether to |list or
delist an option class, whether to introduce a new option
product, or whether to increase or decrease capacity to |list
option cl asses.

Nor does the proposed Final Judgnent (i) address the
legality of a nerger, or acquisition of another exchange, or a
legitimate joint venture between a defendant exchange and a

non- def endant (Section V.C); (ii) limt defendants’ right to
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petition in accordance with the doctrine established in

Eastern Railroad Presidents Conference v. Noerr Mbtor Freiaght,

Inc., 365 U S. 127 (1961), and its progeny (Section V.D); or
(ti1) prohibit an exchange nenber from engaging in norm
busi ness activity such as unilaterally setting the spreads,
quantities or prices at which such nenber will trade any
option or comunicating terns at which he or she is wlling to
trade any option, for the purpose of exploring the possibility
of a purchase or sale of such option (Sections V.E and V.F).
Finally, the Final Judgnent does not prohibit defendant
exchanges from undertaking surveillance or taking action in
conjunction with the Intermarket Surveillance G oup (Section
V.G . %

Addi tional Reli ef

The proposed Fi nal Judgment would further require each
def endant to establish and maintain an antitrust conpliance
program (Section VI). Under the conpliance program an
Antitrust Conpliance Oficer, to be appointed by each
defendant, is required to distribute copies of the Final
Judgnent to certain personnel, including nenbers of a

defendant’ s board of directors or governors, all officers and

’The Intermarket Surveillance Goup is an exchange
organi zation fornmed to detect illegal activity occurring
across the options exchanges.
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all enpl oyees and nenbers whose responsibilities include

sel ecting option classes to be |listed, devel opi ng new options
products or surveillance, enforcenment or ensuring conpliance
with laws and regulations. The Antitrust Conpliance Oficer
nmust al so brief defendant’s personnel on the neaning and

requi renents of the federal antitrust |aws and the neani ng of
the Final Judgnent, as well as obtain their certification that
they have read and agree to abide by the Final Judgnent and
understand the penalties for non-conpliance.

The Fi nal Judgment further provides that the United
States may obtain information from defendants concerning
possi bl e violations of the Final Judgnent (Section VIII.A and
B). Each Antitrust Conpliance Oficer is required to submt
an annual report that details each request nade to list an
option and what action was taken in response to the request,
and to provide information on each allegation of harassnment in
possi bl e violation of Section IV.C and what efforts were
undertaken to investigate it (Section VIII.C). Defendants are
required to report sem -annually on each option that has been
listed or delisted (Section VIII.D).

In order to facilitate nonitoring of regulatory filings
that nmay affect the Final Judgnment, the Final Judgnent

provi des that each defendant nust submt to the Departnent
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copies of any filing or subm ssion to the SEC that relates to
conpliance with Section IV of the decree, or Sections
IV.B.(a),(b),(c),(h) or (j) of the SEC Order (Section VIII.E)
The obligation extends to any request, formal or informal, to
the SEC, including any request for extension of tine or
additional time for conpliance. This will allow the
Department to consult with the SEC on proposed changes to
provi sions of the SEC Order that are inportant to pronoting
conpetition.

SEC action

The Departnent determ ned that, because of the inportant
role played by the SEC in regulating this industry, various
corrective actions needed to prevent the recurrence of the
agreenent alleged in the Conplaint and to pronote conpetition
coul d best be addressed by the SEC. Sone activities or
changes in activities that were needed required new rul es or
rule nodifications that would need to be filed with and
reviewed by the SEC. The Departnent, therefore, has worked
with the SEC to see that needed corrective actions were
i ncluded in the SEC O der.

For exanple, the Options Plan needed to be nodified to
make it |less useful as a way to signal the intent of an

exchange to nmulti-list or to all ow one exchange to del ay
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another fromlisting a particular option. The best way to
address this problemwas to require defendants to propose
revisions to the Options Plan that will elimnate the
opportunity to engage in anticonpetitive conduct and for the
SEC to conduct a rul emaki ng proceeding to revise the Options
Pl an. Consequently, in Section IV.B.(a) of the SEC Order, the
def endants have commtted to submt rules elimnating
anticonpetitive provisions of the Options Plan no |ater than
90 days after entry of the SEC Order.

Simlarly, the absence of procedures for exchange nenbers
to get pronpt consideration of multiple listing proposals is
best addressed by requiring defendants to formnul ate procedural
rules that woul d provide for the subm ssion and processi ng of
such requests. Therefore, in Section IV.B.(b) of the SEC
Order, defendants have conmtted to submt rules establishing
such procedures no later than 120 days after entry of the SEC
Order. The rules to be submtted will require each exchange
to specify the criteria it will use to consider such requests
and to respond to such requests in witing within a specified
time frane.

As noted above, OPRA, as traditionally nmanaged, has
served to create a shared industry capacity for the

di ssem nation of quote and trade data in the options markets.
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Thi s approach has led to a situation where the exchange
participants in OPRA have managed data transm ssion capacity
grow h and allocation as a joint endeavor. Thus, each
conpetitor has had know edge of every other conpetitor’s
capacity plans and needs and, by acting jointly, the exchanges
can thwart conpetitors’ plans by failing to provi de needed
capacity.

The Departnent believes that the option industry nust be
required to nove away fromthe shared capacity paradigmin
order for conpetition to significantly increase. To that end,
def endant exchanges have agreed to nove to a systemin which
each exchange can acquire and nmanage its own data transm ssion
capacity independently. Significant changes in the rules
under whi ch OPRA operates are necessary in order to achieve
this result. Specifically, defendants have agreed, as a part
of the SEC Order, to nodify the structure and operation of
OPRA to (i) establish a systemfor procuring and all ocating
data transm ssion capacity that elimnates joint action by the
participants in OPRA in determ ning the anmount of tota
capacity procured and the allocation thereof, and provides
that each participant in OPRA will independently determ ne the
anount of capacity it wll obtain; (ii) establish a systemfor

gat hering and di ssem nati ng business information fromand to
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participants of OPRA such that all non-public information
specific to a participant in OPRA shall remain segregated and
confidential fromother participants; and (iii) set forth a
statenment of OPRA's functions and objectives and provide for
rules and procedures that limt any joint action by the
participants in OPRA to circunstances in which such joint
action is necessary in order to fulfill the stated functions
and objectives. SEC Order Section IV.B.(c). Defendants have
commtted to submt rules establishing such procedures no

| ater than seven nonths after entry of the SEC Order.

The defendants have al so agreed, as part of the SEC
order, to increase transparency on the activities on their
trading floors. Specifically, Section IV.B.(j) of the SEC
order requires that any practice or procedure, not currently
aut hori zed by rule, by which any market mekers tradi ng any
particul ar option class determ ne by agreenent the spreads or
option prices at which any particular option class, or the
all ocation of orders in an option class, be filed for approval
within six nonths of the date of the SEC order. The
def endants have commtted to stop any such practice or
procedure that is not submtted to and ultinmately approved by
the Comm ssion. This obligation will ensure that market nmaker

practices concerning spreads, option prices and order
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all ocations are permtted by the SEC and are publicly known.
This will pronote conpetition between nmarket makers to the
benefit of investors.

O her provisions of the SEC Order will al so pronote
conpetition. In this regard, the SEC Order provides for
significant increases in expenditures for surveillance
activities by the defendants, particularly with respect to
options order handling rules governing best execution, limt
order display, priority rules, trade reporting and firm
gquotes. It also requires exchanges to report trades within 90
seconds and to enhance incentives to quote conpetitively,
particularly in the context of automatic execution systens.
Taken together, these actions constitute a major restructuring
of the options industry and a dramati c nove toward i ncreasing
conpetition init.

V.
REMEDI ES AVAI LABLE TO PRI VATE LI TI GANTS

Section 4 of the Cayton Act, 15 U.S.C. 8 15, provides
that any person who has been injured as a result of conduct
prohi bited by the antitrust laws may bring suit in federal
court to recover three tines the damages suffered, as well as
costs and reasonable attorneys' fees. Entry of the proposed

Fi nal Judgnment will neither inpair nor assist the bringing of
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such actions. Under the provisions of Section 5(a) of the
Clayton Act, 15 U.S.C. 8§ 16(a), the Final Judgment has no
prima facie effect in any subsequent |awsuits that may be
brought agai nst the defendants.

V.

PROCEDURES AVAI LABLE FOR
MCODI FI CATI ON OF THE PROPOSED FI NAL JUDGVENT

The United States and defendants have stipul ated that the
proposed Fi nal Judgnent may be entered by the Court after
conpliance with the provisions of the APPA, provided that the
United States has not withdrawn its consent. The APPA
conditions entry upon the Court’s determ nation that the
proposed Final Judgnent is in the public interest. The
Department believes that entry of this Final Judgnent is in
the public interest.

The APPA provides a period of at |east sixty days
preceding the effective date of the proposed Final Judgnent
wi thin which any person may submt to the United States
witten comrents regarding the proposed Final Judgnent. Any
person who wi shes to comrent should do so within sixty days of
publication of this Conpetitive Inpact Statenment in the
Federal Register. The United States will evaluate and respond

to the cooments. Al comrents wll be given due consideration
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by the Departnent of Justice, which remains free to wthdraw
its consent to the Final Judgnent at any tinme prior to entry.
The comrents and the responses of the United States wll be
filed with the Court and published in the Federal Register.
Witten comments should be submtted to:

Nancy M Goodman, Chi ef

Comput ers and Fi nance Section

Antitrust D vision

U S. Departnent of Justice

600 E Street, N.W, Suite 9500

Washi ngton, D.C. 20530

The proposed Final Judgnent provides that the Court
retains jurisdiction over this action, and the parties may
apply to the Court for any order necessary or appropriate for
the nodification, interpretation, or enforcenent of the Final
Judgnent. The proposed Final Judgnment would expire ten (10)
years fromthe date of its entry.
VI .
ALTERNATI VES TO THE PROPOSED FI NAL JUDGVENT
As an alternative to the proposed Final Judgnent, the

Department considered litigation on the nerits. The
Departnent rejected that alternative for two reasons. First,
a trial would involve substantial cost both to the United

States and to the defendants, and is not warranted since the

proposed Fi nal Judgnent provides all the relief the Governnent
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woul d likely obtain follow ng a successful trial. Second, the
Departnent is satisfied that the various conpliance procedures
to which defendants have agreed will ensure that the
anticonpetitive practices alleged in the Conplaint are
unlikely to recur and, if they do recur, will be punishable by

civil or crimnal contenpt, as appropriate.

VII.

STANDARD OF REVI EW UNDER THE APPA
FOR THE PROPOSED FI NAL JUDGVENT

The APPA requires that proposed final judgnments in
antitrust cases brought by the United States be subject to a
si xty-day comment period, after which the Court shal
determ ne whether entry of the proposed final judgnent "is in
the public interest.” In making that determ nation

the court may consi der:

(1) the conpetitive inpact of such judgnent,
including term nation of alleged violations, provisions
for enforcenent and nodification, duration or relief
sought, anticipated effects of alternative renedies
actual ly considered, and any other considerations bearing
upon the adequacy of such judgnent;

(2) the inpact of entry of such judgnent upon the
public generally and individuals alleging specific injury
fromthe violations set forth in the conplaint including
consideration of the public benefit, if any, to be
derived froma determnation of the issues at trial

15 U.S.C. 8§ 16(e) (enphasis added). As the Court of Appeals
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for the District of Colunbia Circuit held, the APPA permts a
court to consider, anong other things, the relationship

bet ween the renmedy secured and the specific allegations set
forth in the governnent’s conpl aint, whether the decree is
sufficiently clear, whether enforcenent nmechani sns are
sufficient, and whether the decree may positively harmthird

parties. United States v. Mcrosoft, 56 F.3d 1448, 1458-62

(D.C. Gr. 1995).

In conducting this inquiry, "the Court is nowhere
conpelled to go to trial or to engage in extended proceedi ngs
whi ch m ght have the effect of vitiating the benefits of
pronpt and | ess costly settlenent through the consent decree
process."¥ Rat her,

[a] bsent a showi ng of corrupt failure of the

government to discharge its duty, the Court, in

making its public interest finding, should .

carefully consider the explanations of the

government in the conpetitive inpact statenent and
its responses to coments in order to determ ne

3119 Cong. Rec. 24598 (1973). See United States v.
Gllette Co., 406 F. Supp. 713, 715 (D. Mass.1975). A "public
interest” determ nation can be nade properly on the basis of
the Conpetitive Inpact Statenent and Response to Comments
filed pursuant to the APPA. Al though the APPA authorizes the
use of additional procedures, 15 U S.C. § 16(f), those
procedures are discretionary. A court need not invoke any of
themunless it believes that the coments have raised
significant issues and that further proceedings would aid the
court in resolving those issues. See H R 93-1463, 93rd Cong.
2d Sess. 8-9, reprinted in (1974) U S. Code Cong. & Ad. News
6535, 6538.
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whet her those expl anati ons are reasonabl e under the
ci rcunst ances.

United States v. Md-America Dairynen, Inc., 1977-1 Trade Cas.

1 61,508, at 71,980 (WD. M. 1977).

Accordingly, with respect to the adequacy of the relief
secured by the decree, a court nmay not "engage in an
unrestricted evaluation of what relief would best serve the

public.” United States v. BNS, Inc., 858 F.2d 456, 462 (9th

Cir. 1988) quoting United States v. Bechtel Corp., 648 F.2d

660, 666 (9th Cr.), cert. denied, 454 U. S. 1083 (1981). See

also United States v. Mcrosoft, 56 F.3d 1448 (D.C. Cr. 1995).

Precedent requires that:

t he bal anci ng of conpeting social and political
interests affected by a proposed antitrust consent
decree nmust be left, in the first instance, to the
di scretion of the Attorney General. The court's
role in protecting the public interest is one of
insuring that the government has not breached its
duty to the public in consenting to the decree. The
court is required to determ ne not whether a
particul ar decree is the one that will best serve
soci ety, but whether the settlenent is “wthin the
reaches of the public interest.” Mre elaborate
requi renments m ght underm ne the effectiveness of
antitrust enforcement by consent decree.?

The proposed Final Judgnment, therefore, should not be

“ United States v. Bechtel, 648 F.2d at 666 (citations
omtted)(enphasis added); see United States v. BNS, Inc., 858
F.2d at 463; United States v. National Broadcasting Co., 449
F. Supp. 1127, 1143 (C.D. Cal. 1978); United States v.
Gllette Co., 406 F. Supp. at 716. See also United States v.
Anerican Cyanam d Co., 719 F.2d 558, 565 (2d Cr. 1983).
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revi ewed under a standard of whether it is certain to
elimnate every anticonpetitive effect of a particular
practice or whether it mandates certainty of free conpetition
in the future. Court approval of a final judgnent requires a
standard nore flexible and | ess strict than the standard
required for a finding of liability. "[A] proposed decree
must be approved even if it falls short of the renedy the
court would inpose on its own, as long as it falls within the

range of acceptability or is "wthin the reaches of public

interest.' (citations omtted)." United States v. Anerican

Tel. and Tel Co., 552 F. Supp. 131, 150 (D.D.C. 1982), aff'd

sub nom Mryland v. United States, 460 U S. 1001 (1983)

guoting United States v. Gllette Co., supra, 406 F. Supp. at

716; United States v. Alcan Alumnum Ltd., 605 F. Supp. 619,

622 (WD. Ky. 1985).

Mor eover, the court’s role under the APPAis limted to
reviewing the renedy in relationship to the violations that
the United States has alleged in the conplaint, and does not
aut hori ze the court to “construct [its] own hypothetical case
and then eval uate the decree against that case.” Mcrosoft,
56 F.3d at 1459. Since “[t]he court’s authority to review the
decree depends entirely on the governnent’s exercising its

prosecutorial discretion by bringing the case in the first
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place,” it follows that the court “is only authorized to
review the decree itself,” and not to “effectively redraft the
conplaint” to inquire into other matters that the United
States m ght have but did not pursue. 1d.
VI,
DETERM NATI VE MATERI ALS/ DOCUMENTS
The Departnent considers the SEC Order to be a

determ native docunent within the neaning of Section (b) of
the APPA, 15 U.S.C 8 16(b). As noted above, the Departnent
determ ned that various corrective actions needed to prevent
the recurrence of the agreenent alleged in the Conplaint and
to pronote conpetition could best be addressed by the SEC.
Absent the SEC Order, the Departnent woul d have incl uded
additional corrective actions in this settlenent.
Accordingly, the SEC Order will be filed with this Final

Judgnent .
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